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BRIEF ON BEHALF OF APPELLANT. 


Jurisdictional Statement. I 

This is an action for damages brought in the District 
Court of the United States for the District of Columbia 
by the plaintiff, Geracy, Inc., hereinafter referred to as 
appellant, against Edith Hoover, defendant, hereinafter 
referred to as appellee, seeking to recover the sum of Two 
Thousand Eight Hundred and Fifty-Nine Dollars and Five 
Cents ($2859.05) for damages it sustained because of cer¬ 
tain negligent repairs made by the appellee, as landlord, 
to the roof of the premises which it occupied as a tenant 
under a written lease. See Complaint. (Tr. 6—App. 6.) 
Jurisdiction below is based upon D. C. Code (1929), Title 
18, Chapter 3, Section 43. Jurisdiction is vested in this 
Court by virtue of Title 18, Chapter 2, Section 26, of said 
Code. 
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On June 2, 1941 a final judgment of res judicata was 
rendered in the District Court of the United States for the 
District of Columbia in favor of appellee. (Tr. 18—App. 
14.) 


Statement of Case. 

On April 10, 1940, appellant filed its complaint in the 
District Court charging appellee with making certain neg¬ 
ligent repairs to the roof of the premises in which it was 
a tenant under a lease agreement with the appellee, and 
as a result thereof rain was caused to flood the premises 
damaging its chattels therein in the sum of Two Thou¬ 
sand Eight Hundred and Fifty-Nine Dollars and Five 
Cents ($2859.05). (Tr. 6 and 7—App. 6.) Appellee filed 
her defense denying negligence on her part. (Tr. 15—App. 
15.) Subsequently, appellee filed an amendment to her 
defense in which she set forth that since the filing of appel¬ 
lant’s action in the District Court, a trial of the landlord 
and tenant proceedings referred to in appellant’s com¬ 
plaint was had before a Jury in the Municipal Court of 
the District of Columbia and that said Jury returned a ver¬ 
dict in her favor on May 28, 1940. (Tr. 2—App. 2.) There¬ 
after, appellant's case was set for trial in the District 
Court before Mr. Justice Adkins on June 2, 1941 at which 
time it was agreed by and between counsel that the Court, 
sitting without a jury, might hear and determine the legal 
sufficiency of the defense of res judicata raised by appellee 
in her Fifth Defense of her amended answer filed herein. 
(Tr. 2- App. 2.) 

In support of her defense of res judicata appellee offered 
in evidence all pleadings in said landlord and tenant pro¬ 
ceedings. (Tr. 12, 13, 14, 15, and 16—App. 10, 11, 12, 13, 
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and 14.) The testimony offered by the appellee in the 
District Court to sustain her plea of res judicata showed 
that in the Municipal Court it was proven that appellant 
had not paid the sum claimed by her, and that in said action 
appellant produced several witnesses tending to prove that 
appellee had made repairs negligently to the roof of the 
premises in question and as a result thereof it had suf¬ 
fered damages in the sum of Two Thousand Eight Hundred 
and Fifty-Nine Dollars and Five Cents ($2859.05); and 
that through its President the appellant corporation had 
testified that it had instituted an action to recover damages 
therefor in the District Court of the United States for the 
District of Columbia. (Tr. 3—App. 3.) It is conceded that 
in the landlord and tenant proceedings of the Municipal 
Court appellant asked for, and under instructions from 
the Court to the Jury, could not have obtained a money 
judgment against the appellee, but that under instructions 
from the Court the Jury could have returned a general 
verdict for appellant. The Jury in the Municipal Court 
returned a verdict in favor of appellee for the sum claimed 
by her together with possession. (Tr. 3—App. 3.) There¬ 
upon, at the conclusion of the above, the District Court 
found that appellant’s cause was res judicata (Tr. 4—App. 
4) and entered judgment in favor of appellee. (Tr. 18— 
App. 14.) 

Statement of Points. 

1. The lower Court committed error in holding as a 
matter of law that the Affidavit of Defense filed by the 
plaintiff to the defendant’s landlord and tenant action was 
in effect a plea of set-off. 

2. The Court committed error in concluding as a mat¬ 
ter of law that the defendant’s Fifth Defense of res judi- 
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cata should be sustained under the circumstances of the 
case. 

3. Plaintiff’s claim in the Municipal Court was set up 
as a defense and not as a foundation of a claim for affirma¬ 
tive relief and as the jurisdiction of the Municipal Court 
is limited its judgment could not be res judicata on the 
action brought by the plaintiff in the District Court. 

Summary of Argument. 

I. 

Appellant's claim was not set up in the Municipal Court 
as a foundation of a claim for affirmative relief, as the jur¬ 
isdiction of said Court is limited to claims of One Thousand 
Dollars, exclusive of interest and costs. D. C. Code 1929, 
Title 18, Chapter 5, Section 193, awl Title 24 . Chapter 17, 
Section 413. 

II. 

Appellant having exercised its option to present its 
claim in entirety to the District Court of the United States 
for the District of Columbia and as it did not urge same in 
the Municipal Court, judgment of latter Court could not 
be res judicata. 

III. 

Municipal Court Jury was specifically instructed that 
it could not find a maney judgment in favor of appellant 
and, therefore, appellant's claim could not have been adju¬ 
dicated in the Municipal Court since issue of appellant's 
damage was withdrawn from Jury's consideration. 
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IV. 

The bar of the Municipal Court judgment could not at¬ 
tach to the District Court action because the issue of negli¬ 
gence arose collaterally. 


V. 


Appellant preserved its claim for presentation to Court 
of proper jurisdiction and should not now be barred from 
having its day in Court. 

VL 

Defense raised in Affidavit in Municipal Court was 
urged solely to obtain a consolidation of the actions before 
one tribunal and not for purpose of urging its claim in ac¬ 
tion brought by landlord. 

Argument. 

i, n, ill 

When the action to dispossess was instituted in the Mu¬ 
nicipal Court against the appellant, it had a claim against 
the appellee exceeding the jurisdictional limitation of that 
Court. Realizing that it could not obtain relief in the 
Municipal Court, unless it wished to waive its claim for 
damages in excess of One Thousand Dollars ($1000.00), 
appellant instituted an original action in the District Court 
for the full amount of its claim and in said action stated 
that the appellee, as plaintiff in the Municipal Court, had 
filed a complaint for possession of the premises and also 
for rent claimed to be in arrears. Promptly, after filing its 
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action in the District Court appellant filed in the Municipal 
Court a Motion to Certify the Cause of Action filed by the 
appellee in the Municipal Court, to the District Court for 
one trial. (Tr. 16—App. 13.) Said Motion was overruled 
by the Municipal Court and appellee's action was set for 
Jury trial there. At no time did appellant in the Municipal 
Court urge its claim, but in fact the pleadings show clearly 
that it recognized the lack of jurisdiction of the Municipal 
Court to try its claim. A separate action in the District 
Court was filed by appellant prior to the trial in the Mu¬ 
nicipal Court manifesting its election to conserve its de¬ 
mand for trial in a Court of competent jurisdiction capable 
of rendering a complete judgment. The appellant in this 
case was a tenant which had built and maintained the good 
will of its business and when confronted by a suit for 
possession and for rent claimed to be in arrears it had a 
perfect right to show the nature of its defense in the land¬ 
lord and tenant action in the Municipal Court for the pur¬ 
pose of attempting to have its claim which was filed in the 
District Court consolidated for trial with the action brought 
by appellee. It is elementary law, needing no citation of 
authorities, that a defendant holding a claim against the 
plaintiff may either file a set off in an action brought 
against him, or, he may make it a ground of an independent 
action. Such an election was made by the appellant in the 
present case. 

In the case of Fisher v. Hammon, 259 P. 676, 32 Ariz. 423 
(1927) the Court states: 

‘ ‘ The general rule is that a set off may be pleaded or 
not, at the option of the defendant and that, if not 
pleaded, the right to sue upon it in another action is 
not affected or impaired by a judgment against the de¬ 
fendant.” 
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IV, V, VI. 

Appellant did not request affirmative relief, and as a 
matter of fact the Jury was instructed that they could not 
consider appellant’s claim. (Tr. 3—App. 3.) While it is 
true appellant introduced witnesses who testified concern¬ 
ing the negligence of the appellee, its President testified 
that the action for damages had been filed in the District 
Court of the United States. Appellant in effect told the 
Jury it did not expect them to try its case. Moreover, 
the Municipal Court in its instructions withdrew the issue 
from the Jury and its judgment, therefore, does not and 
could not include appellant from a trial of its independent 
suit which it elected to bring. Appellant did not wish its 
claim set off in the Municipal Court trial after the Motion 
to Certify had been denied as obviously that would consti¬ 
tute splitting its cause of action. Polling v. Washington 
Loan and Trust Company., 52 App. 212, 289 Fed. 610. 
Everything done by the appellant evinced a clear intention 
and election to have the District Court try its claim. 

j 

Appellant’s claim in the Municipal Court arose collater¬ 
ally and its nature was explained to the Court and Jury. 
No endeavor was made to obtain relief and it conceded that 
it could not obtain same. Consideration by the Jury of 
Appellant’s claim was expressly withdrawn by the Court 
and that matter could not have been adjudicated by them. 
Thus we find it stated in Black on Judgments, Vol. II, Sec¬ 
ond Edition, Ch. 18, Sec. 618, 

“A judgment is not conclusive of any matter which, 
from the nature of the case, the form of action, or the 
character of the pleadings, could not have been ad¬ 
judicated in the former suit # • *. The estoppel does 
not depend upon technicalities, but rests in broad prin¬ 
ciples of justice, and it can apply only when the party 
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has had his day in Court and an opportunity to estab¬ 
lish his claim. The fact that a suit has been instituted 
and evidence produced is of no importance whatever, 
if in fact the evidence was directed to matters foreign 
to the issue. If, for example, the plaintiff in an action 
of assumpsit were to attempt to litigate a matter of 
trespass to lands, it would be immaterial how far he 
should go into the evidence, or at what stage of the 
proceedings the ruling should be made rejecting his 
claim; the bar cannot attach, because in law, whatever 
may have been the testimony, there could have been no 
recovery. Nothing would seem plainer than that no 
mail could be barred by a judgment against him who 
was not by the issue placed in such a position that es¬ 
tablishing his demand would entitle him to a judg¬ 
ment in his favor. * * * 

“But the rule applies not only where questions affect¬ 
ing the relative rights of the parties could not be liti¬ 
gated on account of the form of action, or the scope of 
the issues as determined by the pleadings, but also in 
cases where such questions were excluded from consid¬ 
eration because the particular Court had no jurisdic¬ 
tion to pass upon them.” 

The writer is aware of the authorities that would bar an 
independent action where the defendant after urging a 
counter-claim or set off to an action brought by the plaintiff 
whether successfully or unsuccessfully, sought to bring an 
independent action in a subsequent suit. Yet the facts as 
they exist here are clearly distinguishable. In those cases 
defendants pressed their claims to the extent of plaintiff’s 
claim and then endeavored to recover the excess in an in¬ 
dependent action. In those situations the Courts have held 
the second action to be res judicata. 88 ALR 643, and 
cases therein cited. 

In the case of Lancaster Ohio Mfg. Co. v. Colgate, 12 
Ohio St. 344, 8 ALR 743, it appeared that the defendant in 
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a Justices’ Court attempted without success, to plead as 
a counter claim a demand in his favor for a sum far in 
excess of the jurisdiction of the Justice, the Court held that 
the amount being beyond the limit which he could recover 
in the prior action the failure to set up the claim as a 
counter claim could constitute no bar to a recovery thereon 
in a subsequent action, in a Court having jurisdiction to 
grant the relief sought. 

And in the case of Dixon v. Watson, 52 Tex., Civ. App. j 
412,115 S. W. 100, involved a case similar to the one at bar 
where in a suit in the County Court for a landlord based 
on the lease the tenant could not plead in reconvention a 
cause of action against the landlord for breach of the lease, 
because it was in excess of the jurisdiction of the Court, 
and no part thereof was adjudicated and the Jury expressly 
directed that they could not consider the same, the judg¬ 
ment in favor of the landlord was held not to be res judicata 
in a subsequent action by the tenant for such breach. To 
the same effect see Zaepfel v. Parnass, 250 N. Y. S. 740, 
140 Misc. 539 and Iraggi v. Raymon, 277 N. Y. S. 442, 243 
App. Div. 735. 

Conclusion. 

It is respectfully submitted that since the appellant 
elected to file an independent action against appellee in the 
District Court and as it did not urge its claim in the Mu¬ 
nicipal Court and since the issue was expressly withdrawn 
from Jury’s consideration by the Court, that the judgment 
of the Municipal Court in the landlord and tenant proceed¬ 
ing was not res judicata and that appellee is entitled to an 
opportunity of presenting its claim for adjudication by a 
Court possessing jurisdictional qualifications to pass upon 
same. 
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We accordingly submit that the judgment of res judicata 
be reversed and the cause be remanded to the lower Court 
for a trial on the merits. 

Respectfully submitted, 

SAMUEL B. BROWN, 
NATHAN M. BROWN, 
Attorneys for Appellant, 
Colorado Building. 
Washington, D. C. 
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APPENDIX. 


1 

Agreed Statement of the Case to Constitute Record in 

1 the United States Court of Appeals for the Dis¬ 

trict of Columbia Under Federal Rule 76. 

The following is a statement of the above entitled case, 
showing how the questions involved arose and were de¬ 
cided in the District Court of the United States for the 
District of Columbia, and also setting forth so much of 
the pleadings and evidence and other parts of the record 
except such parts which have been mutually agreed upon 
and are attached and annexed hereto; as are essential to 
a decision of such questions on the appeal of Geracy, Inc. 
vs. Edith Hoover, from the judgment herein rendered by 
Mr. Justice Adkins in the District Court of the United 
States for the District of Columbia on June 2, 1941. 

Appellant, hereinafter referred to as plaintiff, filed a 
Complaint in the Lower Court on April 10, 1940 against 
Appellee, hereinafter referred to as defendant, copy of 
which is attached hereto marked ‘‘Exhibit A.” In the 
Complaint plaintiff sought a judgment against defendant 
in the sum of $2,859.05 on account of damages alleged to 
have been sustained by plaintiff by reason of certain re¬ 
pairs to premises owned by defendant but occupied by 
plaintiff, which plaintiff alleged were negligently made 
with the result that the roof was caused to leak and cause 
certain damages to various chattels in the premises. 

Defendant filed her Answer to the Complaint, on April 
2G, 1940 copy of which is attached hereto marked “ Exhibit 
B”; and thereafter on May 7, 1941 filed an amendment 
to her Answer to the Complaint, copy of which is 

2 attached hereto and marked “Exhibit C. ,, In her 
original Answer to the Complaint defendant denied 
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any liability in the premises; and also set up the fact that 
since the filing of the Landlord and Tenant proceedings 
referred to in the Complaint that the defendant therein 
(plaintiff herein) had filed a defense denying any default 
in the payment of rent. After the filing of defendant’s 
original Answer herein, the Landlord and Tenant pro¬ 
ceedings referred to in the Complaint was tried in the 
Municipal Court on May 28,1940 and judgment therein was 
entered in favor of the plaintiff (defendant herein) for all 
overdue rent claimed in the sum of $450.00 and also for 
possession of the premises. Thereafter the defendant filed 
her amendment to her Answer herein in which she pleaded 
res judicata to this action. 

This cause came on for hearing before Mr. Justice Adkins 
on June 2, 1941, at which time it was agreed and stipulated 
by and between counsel representing the respective parties 
herein that the Court, sitting without a jury might hear 
and determine the legal sufficiency of defendant’s defense 
of res judicata as raised in her Fifth Defense filed here¬ 
in. In support of her defense of res judicata, defendant 
offered in evidence all pleadings in said Landlord and 
Tenant proceedings in the Municipal Court. The Affidavit 
of Defense filed by defendant (plaintiff herein) to said 
Landlord and Tenant proceeding is attached hereto marked 
“Exhibit D.’’ There is likewise attached a copy of defend¬ 
ant’s (plaintiff herein) Answer to said Landlord and 
Tenant proceeding which is marked “Exhibit E”, together 
with a Motion to Certify the entire cause to the District 
Court of the United States for the District of Columbia, 
which was denied by the Municipal Court and is marked 
“Exhibit F”. 



3 


The Court then proceeded to hear the testimony touch¬ 
ing and concerning the trial of said Landlord and 
3 Tenant proceeding, the issues therein, and the tes¬ 
timony respectively offered by the parties thereto, 
which proceeding had been filed on March 13, 1940. The 
undisputed evidence offered shows that plaintiff (defendant 
therein) had not paid any of the rent claimed in the sum 
of $450; that plaintiff (defendant therein) had offered the 
testimony of several witnesses tending to prove that de¬ 
fendant (plaintiff therein) had repaired the roof to the 
premises in question; that said repairs were negligently 
made; that as a result thereof the roof leaked and oc¬ 
casioned damage to various chattels on the premises; that 
plaintiff (defendant therein) through its president had 
testified with respect to the damages allegedly sustained 
and itemized the same, and also that an action therefor 
had been instituted in the District Court of the United 
States for the District of Columbia; that, defendant (plain¬ 
tiff therein) had offered testimony tending to prove that no 
repairs had been made to said roof at the time alleged, and 
also had offered testimony including an experienced roofer 
tending to prove that any repairs which had been made to 
the roof were not made in a negligent manner. 

It is conceded by counsel representing the respective 
parties hereto that plaintiff (defendant therein) in said 
Landlord and Tenant proceeding, did not ask for, and un¬ 
der the instructions of the Court, could not have obtained 
a money judgment against plaintiff (defendant herein); 
and that under the instructions from the Court the jury 
could have returned a general verdict for defendant (plain¬ 
tiff herein); and that the jury returned a verdict in favor 
of plaintiff (defendant herein) for the full sum claimed 
together with possession. At the conclusion of the hearing 
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the District Court made certain Findings of Fact and Con¬ 
clusions of Law as follows: 

FINDING OF THE COVRT 

“Gentlemen, it is perfectly apparent to me that this 
issue was tried in the Municipal Court and I think that 
the purpose of this rule is to give only one trial for 
each issue. Now I still think that I am correct in 
4 what the rights of a tenant are who is seeking to 
remain in possession. In regard to a suit for civil 
cause of action he gives so much evidence as is neces¬ 
sary to show that he is not indebted to this landlord 
for rent—that the landlord owes him more. Now, as 
I consider this affidavit it is a plea of setting off of so 
much of it as is necessary to meet the landlord’s claim 
for unpaid rent. 

It may be that he omits some word that is cus¬ 
tomarily used. I find as a matter of fact that it was 
so used and that the Municipal Court did try the issue 
of whether or not any damages to the extent of $450. 
had been suffered by the Geracv Company as a result 
of this storm. Everybody agrees that the Court left 
to the jury to say that the defendant was entitled to a 
verdict. 

I think that I must decide this issue, as a conclusion 
in law, in favor of the defendant in this case.” 

The Court thereupon entered a iudgment in favor of the 
defendant on her Fifth Defense filed herein, a copy of 
which is attached hereto and marked “Exhibit G”. Plain¬ 
tiff filed its Notice of Appeal on June 24, 1941, a copy of 
which is attached hereto and marked “Exhibit H”. The 
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Orders of the District Court extending the time within 
” l,, flh to docket the appeal are attached hereto and marked 
“Exhibits I and J”. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective counsel of record, that 
the questions to be presented on the appeal in the 
5 above entitled cause can be determined without an ex¬ 
amination of all of the pleadings and evidence, and 
that the foregoing and annexed exhibits, constitutes a state¬ 
ment of the case, showing how the questions arose and were 
decided in the Trial Court, and sets forth only so much of 
the facts alleged and proved or sought to be proved, as is 
essential to such questions on appeal, and said statement 
of the case is prepared and signed in accordance with the 
provisions of Rule 76 of the United States Court of Ap¬ 
peals for the District of Columbia, and is hereby presented 
to the Trial Justice for his approval. 

The statement of points relied upon by the plaintiff are 
attached hereto and marked “Exhibit K”. 

SAMUEL B. BROWN, j 

NATHAN M. BROWN, 

Attorneys for Appellant. j 

I 

W. GWYNN GABDINEB, 
JAMES M. EABNEST, 

Attorneys for Appellee. 

Approved this 19th day of September, 1941. 

JESSE ADKINS, 

Justice. 
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‘•Exhibit A.” 

6 COMPLAINT IN NATURE OF PLEA OF SET 

OFF OR PLEA FOR RECOUPMENT 

1. That the plaintiff, Geracv, Inc., by Joseph A. Geracy, 
its President, states that the plaintiff is a corporation duly 
organized under and by virtue of the laws of the District 
of Columbia, and maintains its office and principal place 
of business at 2801 14th Street, N. W., in the city of Wash¬ 
ington in the District of Columbia. 

2. The defendant, Edith Hoover, is a citizen of the 
United States and a resident of the District of Columbia 
and resides at 1345 Monroe Street. N. W., in the said city 
of Washington, District of Columbia. 

3. That the defendant is the owner of the premises No. 
2801 14th Street, N. W., which premises are in the posses¬ 
sion of the plaintiff who holds them as a tenant of the said 
defendant, under an agreement to pay a rental for the said 
premises at the rate of $75.00 each month. 

4. That the defendant has instituted suit against plain¬ 
tiff in the Municipal Court of the District of Columbia for 
possession of the said premises, and for judgment in the 
sum of $525.00 representing rent for said premises for the 
period from September 1, 1939 to March 1, 1940, the said 
suit being identified in that Court as Landlord and Tenant 
No. 855281, in which suit it is alleged that the plaintiff is 
in default in the payment of rent. 

5. The plaintiff states that the defendant is not entitled 
to possession of the said premises or for judgment in 

7 the sum of $525.00, and further, that the defendant 
at the commencement of her said suit in the Muni¬ 
cipal Court of the District of Columbia, the same being 
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Landlord and Tenant No. 855281, was and still is indebted 
unto the plaintiff in the sum of $2,859.05, for that the said 
defendant on or about August, 1939 did undertake to repair 
the roof of the said premises and that the repairs made by 
the defendant were performed m such a negligent manner 
that the rain and water was caused to leak into the interior 
of said premises through the said roof thus causing dam¬ 
age to the chattels of the plaintiff and to other chattels of 
which the plaintiff was then and there a bailee, all to the 
damage of the plaintiff to the extent of $2,859.05; that plain¬ 
tiff has demanded of the defendant payment of the said sum 
of $2,859.05 but that the defendant has failed or refused 
to pay unto the plaintiff the said sum or any part thereof. 

6. The plaintiff states to the Court that it is willing that 
its claim be set off against the action of the defendant pend¬ 
ing in the Municipal Court of the District of Columbia 
and that it is willing to recoup its said claim in the sum of 
$2,859.05 against the said action of the defendant. 

Wherefore, the plaintiff demands: 

(1) That it be allowed to set off or recoup the sum of 
$2,859.05 due and owing from the defendant to it, 

against the claim of the said defendant, and 

(2) That judgment be entered against the defendant in 
the sum of $2,859.05, and 

(3) That the cause in the Municipal Court of the Dis¬ 
trict of Columbia pending therein and identified as 

8 Landlord and Tenant No. 855281 be caused to be 
certified to this Court and that said Municipal Court 
of the District of Columbia be directed to so certify 
said cause of action. 

NATHAN M. BROWN, 
Attorney for Plaintiff, 
Colorado Building, 

, > N Washington, D. C. 
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“Exhibit B ” 

S ANSWER OF DEFENDANT TO COMPLAINT 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of Paragraphs 1, 2, 3, 
and 4 of the complaint; admits that she made certain re¬ 
pairs to the roof of premises 2801 14th Street, Northwest; 
denies all of the remaining allegations of Paragraph 5 of 
the complaint; and with respect to paragraph 6 of the com¬ 
plaint says that she is advised that she is not required to 
answer the same; she denies, however, that plaintiff is 
entitled in the premises to recoup any of its said claim in 
the sum of $2,859.05, or any sum whatsoever, against the 
landlord and tenant action instituted by defendant against 
plaintiff in the Municipal Court of the District of Columbia. 

Third Defense 

Defendant alleges that after filing the landlord and ten¬ 
ant proceeding, No. 855281, against the plaintiff for posses¬ 
sion of premises 2801 14th Street, Northwest, and for 
judgment for rent for the period from September 1, 
1939, to March 1,1940, the defendant therein filed a defense 
denying any default in the payment of rent, and also filed 
a motion to certify said cause of action to this Court, which 
motion was denied by said Municipal Court that said land- 
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lord and tenant proceeding was therefore set for trial 
10 before a jury on May 28, 1940, and will be tried in 
due course; that this Court is without jurisdiction to 
have said proceeding certified to this court for trial so as 
to enable plaintiff to proceed with the instant complaint. 

Fourth Defense 

The defendant further alleges that the plaintiff occupies 
the aforesaid premises 2801 14th Street, Northwest, under 
a written lease agreement, which provides, among other 
things, that the lessee covenants that no claim shall be 
made against the lessor by the lessee, or any agent or serv¬ 
ant of the lessee, or by any other claiming the right to be 
in the demised premises, or in said building through or 
under the said lessee for any injury, loss, or damage to 
persons or property occurring upon the demised premises 
from any cause; and she alleges that even if plaintiff sus¬ 
tained the damages as alleged there is no liability on her 
part. 

GARDINER, EARNEST & GARDINER, 
By W. Gwynn Gardiner, 

James M. Earnest, 

Woodward Building. 


“Exhibit C.” 

11 AMENDMENT TO ANSWER 

Comes now defendant, Edith Hoover, with leave of Court 
first had and obtained, and files this amendment to her 
answer heretofore filed herein. 
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Fifth Defense 

The defendant further alleges that since the filing of 
her original answer herein the landlord and tenant pro¬ 
ceeding, namely, Case No. 855281, filed by this defendant 
against the plaintiff for possession of premises 2801 14th 
Street, Northwest, and for judgment for rent for the period 
from September 1, 1930, to March 1, 1940, has been tried 
before a jury in the Municipal Court of the District of 
Columbia; that defendant’s sole defense in said cause was 
based entirely upon the allegation that the plaintiff there¬ 
in was indebted to the defendant in the sum of $2859.05, 
being the same amount and arising out of the same alleged 
facts as here involved; that at the trial of said cause the 
jury returned a verdict in favor of plaintiff, and the 
alleged claim of plaintiff as here involved has already been 
decided adversely to the plaintiff herein and is therefore 
res judicata. 


GARDINER, EARNEST & GARDINER, 
By W. Gwynn Gardiner, 

James M. Earnest, 

Woodward Building. 


“Exhibit D” 

13 AFFIDAVIT OF DEFENSE IN DENIAL OF 
DEFAULT IN PAYMENT OF RENT 
District of Columbia; ss.: 

JOSEPH A. GERACY being first duly sworn according 
to law, on oath, deposes and says that he is President of 
Geracy, Inc., a corporation, the defendant herein and that 
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he is duly authorized to execute this Affidavit for and on 
behalf of said defendant and that he has personal knowl¬ 
edge of the facts hereinafter stated: 

That the said defendant is not in default in the payment 
of rent for the premises 2801 Fourteenth Street, N. W., 
located in the District of Columbia, and that there is not 
due and owing from the said defendant to the said plain¬ 
tiff the sum of $525.00 or any other sum whatsoever; your 
affiant denies that the plaintiff is entitled to possession of 
the said premises and admits that the defendant is in pos¬ 
session of the said premises as a tenant as set forth in 
the Complaint filed herein. [ 

Your affiant states that the plaintiff is indebted to the 
defendant in the sum of Two thousand eight hundred fifty 
nine dollars and five cents ($2,859.05) by reason of the fact 
that on or about August, 1939, the said plaintiff agreed 
and undertook to repair the entire roof of the premises at 
2801 Fourteenth Street, N. W., but that the said repairs 
were performed by the said plaintiff in such a negligent 
manner that immediately thereafter a considerable quan¬ 
tity of rain and water was caused to leak into the interior 
of said premises causing damage to the chattels of 
14 the defendant and to other chattels of which the 
defendant was then and there a bailee, all to the 
damage of the defendant to the extent of Two thousand 
eight hundred fifty-nine dollars and five cents ($2,859.05). 

Your affiant accordingly denies that the defendant is 
indebted to the plaintiff in the sum of $525.00 or that the 
plaintiff is entitled to possession to the said premises, but 
states on the contrary that the said plaintiff is indebted to 
the defendant in the sum of $2,859.05, and your affiant 
further states that there has been filed by the defendant 
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in the District Court of the United States for the District 
of Columbia, a Complaint in the nature of a plea of set 
off or plea for recoupment against this cause of action, 
in which Complaint this defendant requests that this cause 
of action be certified to the said District Court of the 
United States for the District of Columbia in order that 
the claim of this defendant may be set off against this 
action or that the said defendant may be allowed to recoup 
its claim presented in said Court in the sum of $2,859.05 
against this cause of action. 


JOSEPH A. GERACY. 

Subscribed and sworn before me a Notary Public this 
10th day of April, 1940. 


Notary Public, D. C. 


“Exhibit E” 

15 FIRST DEFENSE 

Defendant admits that it is in possession of the premises 
280114th Street, N. W., located in the District of Columbia, 
but denies that the plaintiff is entitled to the possession of 
said premises. 

SECOND DEFENSE 

Defendant denies that it is in default in the payment of 
rent, or that there is now due rent to the plaintiff in the 
sum of $525.00, or in any other sum whatsoever, for the 
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period from September 1,1939 to March 1,1940, or for any 
other period of time. 


SAMUEL B. BROWN, 
NATHAN M. BROWN, 
Attorneys for Defendant. 


“Exhibit F” 

MOTION TO CERTIFY CAUSE OF ACTION TO THE 
DISTRICT COURT OF THE UNITED STATES 
16 FOR THE DISTRICT OF COLUMBIA 

Comes now the defendant, Geracy, Inc., a body corporate 
by and through its attorneys, and moves the Court to certify 
this cause of action to the District Court of the United 
States in and for the District of Columbia and for reasons 
therefor states to this Court as follows: 

1. That the present complaint is for possession of prem¬ 
ises 2801 14th Street, N. W., and for a judgment in 
the sum of $525.00 for the alleged arrears in pay¬ 
ment of rent. 

2. That the defendant has a just and valid cause for 
set off or for recoupment against said claim but that 
the amount thereof is in excess of the jurisdictional 
amount of this Court and that there has accordingly 
been filed in the said District Court by the defendant 
a Complaint in the nature of a plea of set off or plea 
for recoupment as set forth in the affidavit of the 
defendant filed herein, the same being identified in 
that Court as Civil Action No. 6531. 
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3. That in the Complaint filed in the said District Court 
it is requested that this Court be caused to certify 
this cause of action to said District Court for trial. 

By: BOLOTIN AND BROWN, 
Attorneys for Defendant. 


“Exhibit G.” 

18 ORDER 

This cause having come on for hearing before this Court 
without a jury, on the issue whether or not the defense of 
res adjudicata was good, and after the cause is heard, the 
Court this 2nd day of June, 1941 finds in favor of the 
defendant against said plaintiff. 

WHEREFORE, it is adjudged that the said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing heard and recover of plaintiff her 
costs of defense. 

CHARLES E. STEWART, 
Clerk. 

By: Enoch D. Chase, 

Assistant Clerk. 

By Direction of: 

Justice Adkins. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8041 


GERACY, INC., Appellant 
v. 

EDITH HOOVER, Appellee 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an action instituted by Appellant in the lower 
court on April 10,1940, to recover damages against Appel¬ 
lee in the amount of Two Thousand Eight Hundred and 
Fifty-nine Dollars and Five Cents ($2,859.05). Appellant’s 
cause of action allegedly arises out of the facts that it was 
in possession, as tenant, of certain premises owned by Ap¬ 
pellee; that Appellee negligently made certain repairs to 
the roof of said premises; and as a result thereof rain 
water was caused to leak into the interior of said premises 
and damage certain chattels therein in the amount claimed. 
(Appellant’s Appendix pp. 1, 6-7) 

Prior to the filing of this action, Appellee on March 13, 
1940, had instituted a summary proceeding (Landlord and 
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Tenant No. S55,281) in the Municipal Court of the District 
of Columbia, under Title 18, Chap. 5, Sec. 225, D. C. Code, 
1929, for the restitution of said premises. In said proceed¬ 
ing Appellee joined with her claim for recovery of the pos¬ 
session of said premises, her claim in the sum of $525.00 
(later reduced to $450.00) for all arrears of rent. (Appel¬ 
lant’s Appendix p. 6) Such procedure is authorized by 
Title 20, Chap. 10, Sec. 321, D. C. Code, 1929, the pertinent 
part of which provides as follows: 

“* * * If a judgment for possession be rendered in 
favor of the plaintiff, he shall be entitled, at the same 
time, to a judgment for said arrears of rent * * 
(Italics supplied) 

Appellant filed an answer in the said Landlord and Ten¬ 
ant proceeding denying that Appellee was entitled to the 
possession of said premises or that it was in default in the 
payment of rent (Appellant’s Appendix pp. 12-13); and 
likewise filed an Affidavit of Defense to the same effect. 
(Appellant’s Appendix pp. 10-12) Moreover, in its Af¬ 
fidavit of Defense, Appellant, under Title 24, Chap. 17, Sec. 
413, D. C. Code, 1929, pleaded by way of set-off, its cause 
of action here involved or so much thereof as necessary in 
order to defeat Appellee’s claim for rent. (Appellant’s 
Appendix pp. 3, 10-12) The foregoing section provides in 
part that: 

“A defendant who files a plea of set-off founded on 
a claim against the plaintiff shall be deemed to have 
brought an action at the time of filing such plea against 
the plaintiff for the matters mentioned in the plea; but 
it shall not be necessary that the amount of the claim 
so sought to be set off shall be such that the court ivould 
have jurisdiction of an original action to recover the 
same; * * * and on the trial of an issue of said plea 
of set-off judgment shall be rendered for the balance 
found due, whether to the plaintiff or to the defendant, 
with cost: Provided, that nothing herein contained 
shall be construed to enlarge the jurisdiction of the 
municipal court so as to authorize any judgment by 
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such court in excess of one thousand dollars exclusive 
of interest and cost.” 

The Landlord and Tenant proceeding was tried in the 
Municipal Court before a jury; and on May *28, 1940, judg¬ 
ment was rendered therein in favor of Appellee for pos¬ 
session of said premises and for all arrears of rent due in 
the amount of $450.00. (Appellant’s Appendix p. 2.) Ap¬ 
pellee thereafter filed her Fifth Defense (Appellant’s Ap¬ 
pendix p. 10) to the complaint herein, which is a defense of 
res judicata. When this cause came on for hearing, it was 
agreed and stipulated that the trial court, sitting without 
a jury, might hear and determine Appellee’s defense of res 
judicata. (Appellant’s Appendix p. 2) 

At the trial hereof, as shown by the “Agreed Statement 
of the Case” (Appellant’s Appendix pp. 2-3) the undis¬ 
puted evidence with respect to said Landlord and Tenant 
proceeding shows: (1) that Appellant had not paid any of 
the rent claimed by Appellee in the amount of $450.00; (2) 
that Appellant had offered the testimony of several wit¬ 
nesses tending to prove that: (a) Appellee had negligently 
repaired the roof of said premises, and (b) as a result 
thereof the roof leaked and caused damages to various 
chattels in the premises; (3) that Appellant had given tes¬ 
timony itemizing the damages allegedly so sustained; (4) 
that Appellee had offered testimony tending to prove that 
no repairs had been made by her at the time alleged by 
Appellant; and (5) had also offered testimony, including 
an experienced roofer, tending to prove that any repairs 
which had been made to said roof, were not negligently 
made. 

As further shown by the “Agreed Statement of the 
Case,” it was conceded by counsel representing the respec¬ 
tive parties that in said Landlord and Tenant proceeding, 
Appellant did not ask for (Appellant’s statement on page 3 
to the contrary is erroneous), and under the instructions 
of the Court, could not have obtained a money judgment 
against Appellee. However, it was further conceded that 
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under the instructions of the Court the jury could have re¬ 
turned a general verdict in favor of Appellant. Lastly, it 
was conceded that the jury returned a verdict in favor of 
Appellee for the full amount of arrears of rent claimed 
and for the possession of said premises. (Appellant’s Ap¬ 
pendix p. 3) 

At the conclusion of the hearing hereof the Court made 
the following Findings of Fact and Conclusions of Law, 
(Appellants, Appendix p. 4) which were accepted by the 
parties without request for any amendment or modification: 

“Gentlemen, it is perfectly apparent to me that this 
issue (Appellee’s alleged negligence in repairing roof, 
etc.) was tried in the Municipal Court and I think that 
the purpose of this ride (res judicata) is to give only 
one trial for each issue. Now I still think that I am 
correct in what the rights of a tenant are who is seek¬ 
ing to remain in possession. In regard to a suit for 
civil cause of action he gives so much evidence as is 
necessary to show that he is not indebted to this land¬ 
lord for rent —that the landlord owes him more. Now, 
as I consider the affidavit (Appellant’s Affidavit of De¬ 
fense in said Landlord and Tenant proceeding, Appel¬ 
lant’s Appendix pp. 10-12) it is a plea of setting off of 
so much of it as is necessary to meet the landlord’s 
claim for unpaid rent. 

“It may be that he omits some word that is cus¬ 
tomarily used. 7 find as a matter of fact that it was 
so used and that the Municipal Court did try the issue 
as to whether or not any damages to the extent of $450 
had been suffered by the Geracy Company as a result 
of this storm. Everybody agrees that the Court left 
(it) to the jury to say that defendant (Appellant) was 
entitled to a verdict. 

“I think that I must decide this issue as a conclu¬ 
sion (of) law, in favor of the defendant in this case.” 
(Italics supplied) 

The Court thereupon entered a judgment in favor of 
Appellee on its defense of res judicata. (Appellant’s Ap¬ 
pendix p. 14) The present appeal is taken from that judg¬ 
ment. 
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SUMMARY OF ARGUMENT. 

Appellant’s cause of action is founded on a single tort. J 
Its claim being indivisible, it could not split its cause of j 
action. Appellant at its election could have used its cause | 
of action or any part thereof for defense or attack, but j 
could not do both. The findings of the lower court, 
supported by undisputed evidence, show that Appel¬ 
lant used a portion of its cause of action as a defense in the 
first suit between the parties herein. Appellant’s claim was 
rejected by the verdict of the jury. Therefore, the judg¬ 
ment rendered in the Municipal Court constitutes an abso¬ 
lute bar to the prosecution of this action. j 

ARGUMENT. 

The Trial Court’s Findings Are Conclusive. 

As this Court has often said, the findings of fact by the 
trial court if based on substantial evidence, have the force 
and effect of a jury verdict. Fries, Beall & Sharp v. Liv¬ 
ingstone, 56 App. D. C. 209,12 F. (2d) 150; Douglas v. Leh¬ 
man, 62 App. D. C. 264, 66 F. (2d) 790; Lip ski v. Burch 
et al., 63 App. D. C. 104, 69 F. (2d) 842; New York Life In¬ 
surance Co. v. Miller, 65 App. D. C. 129, 81 F. (2d) 263. 

The purpose of the findings of fact is to settle for this 
court conflicts in litigation. Ilearst Radio, Inc. v. Good et al., 
67 App. D. C. 250, 91 F. (2d) 555. Hence, this court must 
accept the findings of fact unless upon an examination of 
the evidence they are clearly and manifestly wrong Matson 
v. Rusch, 61 App. D. C. 184, 59 F. (2d) 360; Rhoderick et al. 
v. Swartzell et al. 62 App. D. C. 180, 65 F. (2d) 813; Pol¬ 
lock v. Jameson, 63 App. D. C. 152, 70 F. (2d) 756; Dear v. 
Guy et al., 64 App. D. C. 314, 78 F. (2d) 198; Garrity v. Dis¬ 
trict of Columbia et al., 66 App. D. C. 256, 86 F. (2d) 207; 
Hazen v. Hawley, 66 App. D. C. 266, 271, 86 F. (2d) 207; 
Colby et al v. Riggs National Bank, 67 App. D. C. 259, 92 F. 
(2d) 183. 
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Here, as we have seen by the “Agreed Statement of the 
Case” herein the Findings of Fact by the Trial Court were 
based on undisputed testimony. The trial court found as a 
fact that Appellant, in the first suit between the parties, 
filed a plea of set-off against Appellee’s claim for rent. 
Under Section 413 of the Code, above, Appellant’s plea of 
set-off in the first suit is to be deemed an action against 
Appellee for the matters mentioned therein. The trial 
court further found as a fact that the Municipal Court had 
tried the issue as to whether any damages were sustained 
by Appellant by reason of Appellee’s alleged negligent re¬ 
pairing of the roof of said premises. Appellant was un¬ 
successful in the first suit between the parties. Therefore, 
this Court is only called upon to apply the applicable law 
to the undisputed facts of the case. 

The Judgment in the Municipal Court Constitutes a Bar to 
the Prosecution of this Action. 

Appellant’s claim is founded upon a single tort. Its 
claim therefore is indivisible. The principle has long been 
recognized that a party, under such circumstances, may not 
split his cause of action. In Philadelphia B. <& W. R. Co. v. 
Karr, 38 App. D. C. 193, 201, this Court said: 

“An injured party will not be permitted to split his 
cause of action into various suits where the action, as 
in the present case, is founded upon a single tort. A 
judgment in such a case will be a bar to a second suit 
for the same injury.” 

In Vor Horst v. Thompson, 57 App. D. C. 135, 18 F. (2d) 
177, this Court approved the rule laid down by it in Trihhy 
v. O’Neal, 39 App. D. C. 467, with respect to splitting causes 
of action as follows: 

“ ‘The test, we think, is whether the remedies pur¬ 
sued in two or more suits could have been included in 
one.’ ” 

See also: Poling v. Washington Loan dc Trust Co., 53 
App. D. C. 212; 289 Fed. 610. 
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Hence, it would seem to be well settled that an action 
will not lie on a claim which has been pleaded or offered 
in evidence as a set-off in a former action by defendant 
against plaintiff and rejected by the verdict of the jury. 
A defendant who has a claim constituting a defense, and 
an affirmative cause of action against plaintiff, can use it 
for defense or for attack, but cannot do both. If he avails 
himself of any part of it as a defense, he cannot afterwards 
sue upon it as an affirmative cause of action. Brown v. 
First National Bank, 132 F. 450 (C. C. A. 8); cert. den. 196 
U. S. 641; Watkins v. American National Bank (C. C. A. 8) 
134 F. 36, writ of error dismissed in 199 U. S. 599; Young 
v. Banker, Fentress <& Co., 74 F. (2d) 422 (C. C. A. 7); 
Mitchell v. Federal Intermediate Credit Bank of Columbia, 
165 S. C. 457,164 S. E. 136; Thomas Janney Co. v. Smith, 
2 Cranch C. C.; 2 D. C. 499. 

The rule relative to the determination of the effect of a 
former judgment between the same parties is stated in 
United Shoe Mach. Cory, et al v. U. S., 258 U. S. 451, 459, 
66 L. ed. 708 as follows: 

“In other words, to determine the effect of a former 
judgment pleaded as an estoppel, two questions must 
be answered: (1) Was the former judgment rendered 
on the same cause of action! (2) if not, was some 
matter litigated in the former suit determinative of a 
matter in controversy in the second suit! To answer 
these questions we must look to the pleadings making 
the issues, and examine the record to determine the 
questions essential to the decision of the former con¬ 
troversy. ’ ’ 

With respect to the first question above, the Supreme 
Court defines a cause of action in Baltimore S. S. Co. v. 
Phillips, 274 U. S. 316, 71 L. ed. 1069, as follows: 

“A cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show. 
The number and variety of the facts alleged do not 
establish more than one cause of action so long as their 
result, whether they be considered severally or in com- 
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bination, is the violation of but one right by a single 
legal wrong * * * ‘The thing, therefore, which in con¬ 
templation of law as its cause, becomes a ground for 
action, is not the group of facts alleged in the declara¬ 
tion, * * * but the result of these is a legal ivrong, the 
existence of which, if true, they conclusively evince.’ ” 
(Italics supplied) 

Clearly under the above principle the instant cause of 
action is the same as was relied upon by Appellant in said 
Landlord and Tenant proceeding. Hence, it logically fol¬ 
lows that the matter has been concluded because at common 
law only one final judgment could be rendered in a single 
cause of action between the same parties. Overland Wash¬ 
ington Motor Co. v. Alexander, 43 App. D. C. 282, 284; Att- 
well v. Ricketts, 59 App. D. C. 199, 201, 37 F. (2d) 995; 
McGrew v. McGrew, 59 App. D. C. 230, 38 F. (2d) 541. 

Neither can Appellant escape the bar of the former judg¬ 
ment by bringing a new suit upon the same cause of action. 
In Great Atl. <2 Pac. Tea Co. v. West, 56 App. D. C. 103, 
104; 10 F. (2d) 898, this Court stated: 

“A party cannot escape the bar of a judgment 
against him by bringing a new suit on the same cause 
of action, but any different form of action or proceed¬ 
ing. A judgment on the merits, rendered in a former 
suit between the same parties or their privies, on the 
same cause of action, by a court of competent jurisdic¬ 
tion, is conclusive, not only as to every matter which 
was offered and received to sustain or defeat the claim, 
but as to every other matter which might with pro¬ 
priety have been litigated and determined in that ac¬ 
tion.” 

This is the same rule which has been consistently applied 
by the Supreme Court. See, for example, Baltimore S. S. 
Co. v. Phillips, 274 U. S. 316, 71 L. ed. 1069; Grubb v. Pub¬ 
lic Utilities Commission, 281 U. S. 470, 74 L. ed. 972; Crom¬ 
well v. Sac County, 94 TJ. S. 351, 24 L. ed. 195; Werlein v. 
New Orleans, 177 TJ. S. 390, 44 L. ed. 817. 
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Even if it could be said that the cause of action here 
is not the same as was involved in the first case, the result 
would be the same. The jury heard and determined the 
issue as to the alleged negligence of Appellee and the re¬ 
sulting damages to Appellant. This is the only issue which 
could be tried in this case. That the Appellant asked for 
no affirmative relief when to a limited extent he could have 
had affirmative relief, does not alter the situation. In 
Grubb v. Public Utilities Commission, supra, the Court 
said: 

* He (Appellant) was not at liberty to prose¬ 
cute that right by piece-meal, as by presenting a part 
only of the available grounds and reserving others for 
another suit, if failing in that. Werlein v. New Or¬ 
leans, 177 U. S. 390, 398, 44 L. ed. 817; U . S. v. Calif. 
& 0. Land Co., 192 U. S. 355, 48 L. ed 476.” 

Again, in the recent case of Chicot County Drainage Dis¬ 
trict v. Baxter State Bank, 308 U. S. 371, 378, 84 L. ed. 329, 
the Court said: 

“The remaining question is simply whether respond¬ 
ents having failed to raise the question in the proceed¬ 
ing to which they were parties and in which they could 
have raised it and had it finally determined, were 
privileged to remain quiet and raise it in a subsequent 
suit. Such a view is contrary to the well-settled prin¬ 
ciple that res judicata may be pleaded as a bar, not 
only as respects matters actually presented to sustain 
or defeat the right asserted in the earlier proceeding, 
‘but also as respects any other available matter which 
might have been presented to that end.’ Grubb v. 
Public Utilities Commission, 281 U. S. 470, 74 L. ed. 
972, 50 S. Ct. 374, supra; Cromwell v. Sac County, 94 
U. S. 351, 24 L. ed. 195, supra.” 
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CONCLUSION. 

It is therefore respectfully submitted that Appellee’s 
contention with respect to an estoppel by judgment is fully 
sustained by the record. Under the foregoing authorities 
the decision of the lower court is entirely sound and correct. 
Accordingly, it should be affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 

Attorneys for Appellee. 










